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The Honorable Jessie K. Liu

U.S. Attorney for the District of Columbia
United States Attorney’s Office

555 4% Street, NW

Washington, D.C. 20530

Dear Ms. Liu:

I write today to request your office thoroughly investigate potential civil and criminal violations
of the Lobbying Disclosure Act of 1995 (LDA) by the lobbying firm Brownstein Hyatt Farber
Schreck (Brownstein) as well as Brownstein’s one-time lobbyist and current nominee to be
Secretary for the Department of the Interior, David Bernhardt. This request follows public
reporting that indicates Mr. Bernhardt may have engaged in covered lobbying activities as
defined by 2 U.S.C. §1602 during the first quarter of 2017 after deliberately deregistering as a
lobbyist in Brownstein’s fourth quarter filing for 2016.!

LDA filings show Mr. Bernhardt registered to lobby for Brownstein on behalf of the Westlands
Water District (Westlands) on March 30, 2011.> Westlands is the largest agricultural water
district in the United States, located in central California.> Public reporting indicates Mr.
Bernhardt ran Brownstein’s natural resources department.* Brownstein filed its 2016 fourth
quarter report on November 18, 2016—one week after the 2016 presidential election—
terminating Mr. Bernhardt’s lobbying status effective the same day.’ Public reporting at the time
indicates Mr. Bernhardt “delisted himself as a lobbyist in November after Trump won the
election to avoid running afoul of the new president’s ban on lobbyists joining his
administration.”®

Public reporting and documents obtained via public records laws show that Mr. Bernhardt
maintained his relationship with Westlands after his lobbyist deregistration on November 18,
2016 and may have engaged in repeated lobbying contacts with covered federal legislative
branch officials as defined by 2 U.S.C. §1602. On November 22, 2016, Mr. Bernhardt agreed to
join a conference call with Westlands and the offices of Representative Devin Nunes and former
Representative David Valadao to discuss upcoming legislative efforts.” A complaint filed with
your office in 2017 included copies of emails showing Mr. Bernhardt acted as an intermediary
for covered federal legislative branch officials, including the legislative director for then-
Representative Valadao, and Westlands on December 9, 2016 and January 2, 2017.% In both
cases, Mr. Bernhardt appears to have provided his lobbying client, Westlands, with information
related to legislative efforts that Brownstein disclosed lobbying activity for on behalf of
Westlands in its 2016 fourth quarter amended filing and 2017 first quarter filing.” New reporting
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by the New York Times shows that Mr. Bernhardt was also in contact with a covered Senate
employee in December 2016.!° On March 8, 2017, Brownstein sent Westlands an invoice for
$27,432.68 for “Federal Lobbying,” including an itemized list of expenses related to Mr.
Bernhardt’s January 2017 travel to California for a “Westlands” trip.!!

On April 20, 2017, Brownstein filed its 2017 first quarter LDA disclosure showing Westlands
paid the firm $70,000 for lobbying services related to H.R. 1769, the San Luis Unit Drainage
Resolution Act, among other legislation.'> The legislation was sponsored by then-Representative
Valadao, one of the members of the House of Representatives who Mr. Bernhardt appears to
have been in contact with on November 22, 2016 and January 2, 2017. The legislation was a
long-standing priority for Westlands that would implement a financially beneficial agreement
between Westlands and the United States government.!* Brownstein’s 2017 first quarter
disclosure was filed shortly after the firm sent Westlands the March invoice for Mr. Bernhardt’s
February 2017 “federal lobbying” (as described in the invoice) activity. It is not clear whether
Brownstein reported the $27,432.68 as part of the $70,000 income from Westlands for the firm’s
2017 first quarter lobbying activity.

According to a July 18, 2017 media report, a Westlands representative claimed Bernhardt ceased
all lobbying activity “the moment he deregistered as a lobbyist.”!* In May 2017, during his
confirmation process to be Deputy Secretary of the Department of the Interior, Mr. Bernhardt
also confirmed in writing to the U.S. Senate Committee on Energy and Natural Resources he had
“not engaged in regulated lobbying on behalf of Westlands Water District after November 18th,
2016.”'5 When one of my colleagues requested he provide complete records relating to any
communications he had with covered legislative branch officials after his date of de-registration,
Mr. Bernhardt refused. !

It is my understanding that repeated lobbying contact of covered federal legislative branch
officials would require Brownstein’s and Mr. Bernhardt’s continued disclosure. Publicly
available guidance provided by the Office of the Clerk of the U.S. House of Representatives
appears to reinforce this interpretation (emphasis added):

“The LDA is not specific as to how far into the future the registrant should project an
expectation that an individual will act as a lobbyist. It seems neither realistic nor
necessary to expect registrants to make such projections beyond the next succeeding
quarterly reporting period. Accordingly, if a registrant reasonably expects an individual
to meet the definition of a lobbyist in either the current or next quarterly period, the
lobbyist should remain in an “active” status. If a registrant does not believe this to be the
case, the lobbyist can be delisted from the list of lobbyists for the registrant or client. A
registrant may terminate a lobbyist by delisting the name only when (i) that individual’s
lobbying activities on behalf of that client did not constitute at the end of the current
quarter, and are not reasonably expected in the upcoming quarter to constitute, 20 percent
of the time that such employee is engaged in total activities for that client; or (ii) that
individual does not reasonably expect to make further lobbying contacts.”!’



The Interior Department’s Office of Inspector General recently confirmed that its office is
reviewing related allegations that, as Acting Secretary of the Department of Interior, Mr.
Bernhardt may have violated his ethics pledge by using his position as a federal employee to
benefit Westlands. However, because these new allegations predate Mr. Bernhardt’s federal
service as Deputy Secretary and Acting Secretary of the Department of Interior, and because
your office is responsible for enforcement of the LDA, I am hereby requesting a thorough
investigation into potential civil and criminal violations of the LDA by Brownstein and Mr.

Bernhardt.

I have attached all referenced materials in the accompanying enclosure. You may contact
Malcolm McGeary in my office at 202-224-5244 with any questions.

Sincerely,

ﬂmovg/m

Ron Wyden
United States Senator
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